






























































UNITED STATES BANKRUPTCY COURT  
DISTRICT OF DELAWARE 

----------------------------------------------------- 
In re 
 
WASHINGTON MUTUAL, INC., et al., 
 
 Debtors. 
 
------------------------------------------------------ 
WASHINGTON MUTUAL, INC. AND 
WMI INVESTMENT CORP., 
 
 Plaintiffs and Counterclaim 

Defendants, 
 
  v. 
 
JPMORGAN CHASE BANK, NATIONAL 
ASSOCIATION, 
 
 Defendant and Counterclaimant. 
------------------------------------------------------ 
JPMORGAN CHASE BANK, NATIONAL 
ASSOCIATION, 
 

Cross-Claimant, 
 

v. 
 
FEDERAL DEPOSIT INSURANCE 
CORPORATION, as Receiver of 
Washington Mutual Bank, Henderson, 
Nevada, 
 
 Cross-Claim Defendant. 
              
------------------------------------------------------
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Chapter 11 
 
Case No. 08-12229 (MFW) 
 
Jointly Administered 
 
 
 
Adversary Proceeding No. 09-50934 
(MFW) 
 
 
DECLARATION OF THOMAS M. 
BLAKE 

 
 

I, Thomas M. Blake, declare as follows: 

1. I am a Vice President at Charles River Associates Incorporated (“CRA”), an 

economic, financial, and management consulting organization.  At CRA, I am the Practice 



Leader for Financial Accounting and Valuation.  Over the course of my career, I have led the 

financial analysis for dozens of situations involving troubled companies and solvency.  In 

addition, I have been admitted as an expert and testified in solvency, accounting and valuation 

cases in numerous federal district and bankruptcy courts, state courts, arbitrations, and other 

venues.   

2. Prior to joining CRA, I was a partner at Ernst & Young (“E&Y”).  For fourteen 

years, I was the managing partner of E&Y’s New England Investigative & Dispute Services 

Practice, and also led the firm’s Securities, Mergers & Acquisitions, and Bankruptcy Litigation 

practices.   Prior to that, I was an audit partner and served such clients as American Express, 

Bank of New England, Bankers Trust, PaineWebber, and Shearson Lehman Hutton.  Attached as 

Exhibit A, is a copy of my Curriculum Vitae. 

3. I have been retained by counsel for JPMorgan Chase & Co. (“JPMC”) in this 

matter and I have been asked to opine upon the allegations of insolvency made in Debtors’ 

Complaint for Turnover of Estate Property, dated April 27, 2009 (the “Complaint”) and Debtors’ 

Motion for Summary Judgment, dated May 19, 2009 (the “Motion”). 

4. Debtors assert that setoff is unavailable to JPMC because Debtors “were insolvent 

or rendered insolvent at the time of the transfer.”  (Complaint ¶ 8)  They allege that the purported 

transfer at issue occurred on September 25, 2008, upon the execution of the Purchase and 

Assumption Agreement (“P&A”).1  (Complaint ¶¶ 33-35)  The Debtors further allege that they 

are “protected by a statutory presumption of insolvency” (Motion p. 21) for the 90-day period 

preceding WMI’s petition (the “90-Day Look-Back period”).  I understand, however, that the 
                                                 
1  Purchase and Assumption Agreement among Federal Deposit Insurance Corporation, 

Receiver of Washington Mutual Bank, Henderson, Nevada; JPMorgan Chase Bank, 
National Association; and Federal Deposit Insurance Corporation, dated September 25, 
2008. 
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presumption of a debtor’s insolvency is rebuttable based on the facts and circumstances of that 

enterprise’s financial state in the period preceding the filing of the petition for bankruptcy. 

5. On September 25, 2008 (the “Date of Receivership”), the Office of Thrift 

Supervision (“OTS”) closed Washington Mutual Bank, Henderson, Nevada (“WMB”) and 

appointed the Federal Deposit Insurance Corporation (“FDIC”) as receiver.  On the same day, 

the P&A was executed, whereby JPMC purchased “substantially all of the assets and assume[d] 

all deposit and substantially all other liabilities” from WMB (P&A, p. 1).  The Debtors filed for 

Chapter 11 on September 26, 2008.   

6. In this affidavit, I discuss three issues:  (i) the assets subject to dispute in this 

matter are material to the determination of Debtors’ solvency; (ii) the appointment of a receiver 

by the OTS is not determinative of financial insolvency as defined by the Bankruptcy Code; and 

(iii) there are significant indicia of solvency that call into question Debtors’ presumption of 

insolvency as of the Date of Receivership and during the 90-Day Look-Back period.  

Accordingly, Debtors’ insolvency cannot be presumed and can only be established by 

undertaking a rigorous analysis of the Debtors’ assets, liabilities and capital.   

 

I.  The Assets Subject to Dispute in the Matters are Material to the Determination of Debtors’ 

Solvency 

7. I understand that Debtors have asserted ownership over certain assets, the value of 

which totals at least $10 billion (the “Disputed Assets”).  These Disputed Assets principally 

include, among other things, Trust Preferred Securities with purported liquidation value of 
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$4 billion,2 and certain tax refunds with a purported value of $3 billion3.  Debtors’ schedule of 

assets and liabilities filed with U.S. Bankruptcy Court for the District of Delaware listed 

$7.83 billion in liabilities and $4.48 billion in assets, exclusive of at least some of these Disputed 

Assets (Motion, p.21).  As such, a legal determination of the ownership of these disputed assets 

is material to the financial determination of the Debtors’ solvency as of September 25, 2008, and 

during the 90-Day Look-Back period   It is not possible to reach a reliable opinion with respect 

to the solvency of Debtors until one first knows whether Debtors owned some, all, or none, of 

these assets. 

II. The Appointment of a Receiver by the OTS is not Determinative of Financial Insolvency as 

defined by the Bankruptcy Code 

8. Although the OTS seized WMB (the largest asset of WMI prior to receivership) 

on September 25, 2008, this seizure is not determinative of the financial insolvency (as defined 

by the Bankruptcy Code4) of WMI as of that date. 

9. The OTS did not conclude that WMB (or WMI) was insolvent as of the date of 

receivership.  Rather, it determined that:5 

(a) The Savings Bank is likely to be unable to pay its obligations or meet its 
depositors’ demands in the normal course of business; and  

                                                 
2 Debtors’ Answer and Counterclaims in Response to JPMorgan Chase Bank, N.A., JPMorgan 

Chase Bank, National Association v. Washington Mutual Inc., Adv. Pro. 09-50551, D.I. 
23, filed 5/29/09, ¶32 (“Debtors’ Answer and Counterclaim”). 

3 District Court Complaint filed on 3/20/09, ¶22.  

4 11 U.S.C. § 101(32). 

5 Letter from OTS Regional Director, Darrel Dochow to Washington Mutual Bank, dated 
September 25, 2008. 
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(b) The Institution is in an unsafe or unsound condition to transact business.   

10. Moreover, the OTS’s finding that WMB was “in an unsafe and unsound 

condition” is not determinative of the insolvency of WMI or WMB during the 90-day Look-Back 

period.  After experiencing increased deposit outflows due to the IndyMac failure in July 20086, 

the pattern of deposit activity at WMB appeared to normalize until September 15, 2008.  

Beginning on this date, WMB, which reported its deposit cash flows to the OTS on a daily basis, 

began to experience significant cash outflows from its demand, time and other deposit accounts.  

According to the OTS, “[s]ignificant deposit outflows began [on that date] and . . . [d]uring the 

next eight business days, WMB deposit outflows totaled $16.7 billion.”7  Based on the daily 

deposit balances reported to the OTS, WMB’s daily cash flows are shown on Exhibit B.     

11. Nevertheless, from September 15, 2008 to September 25, 2008 WMB was able to 

satisfy these deposit outflows.  It was not until September 25, 2008 that the OTS seized WMB.  

Importantly, the OTS stated that “adverse events in the financial markets” (OTS Fact Sheet, p. 1) 

were the cause of the material deposit outflows.   

12. Based on my review to date, there is no indication that the OTS performed a 

solvency analysis consistent with the test for insolvency specified in the Bankruptcy Code.  

There is no indication that the OTS assessed the fair saleable value of the assets of WMB (or 

WMI).  Nor is there an indication that OTS compared the fair saleable value of the assets of 

WMB (or WMI) to the total amount of either company’s respective liabilities.  There is no 

indication that the OTS performed a comprehensive cash flow analysis of WMB (or WMI).  

Instead, the OTS found that “WMB met the well-capitalized standards through the date of 

                                                 
6 On July 11, 2008, the OTS closed IndyMac Bank and transferred operations to FDIC. 

7 OTS Fact sheet on Washington Mutual Bank, OTS 08-046A, dated 9/25/08. (OTS Fact Sheet), 
p. 3. 
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receivership.”8  Thus, without a thorough analysis of the assets, liabilities and capital of WMI 

and WMB, it is not possible to come to a reliable conclusion concerning the financial solvency 

of either entity, whether on a consolidated or stand-alone basis. 

III.  There are Substantial Indicia of Solvency that Call Into Question Debtors’ Presumption 

of Insolvency Prior to the Date of Receivership 

13. Even before considering the Disputed Assets, Debtors have not claimed or 

provided a sufficient factual basis for concluding that the amount of WMI’s liabilities exceeded 

the value of its assets, at fair saleable value, at any date prior to the Date of Receivership.  

Debtors have not claimed or provided a sufficient factual basis for concluding that WMI was, or 

was rendered, unable to pay its debts as they became due on any date prior to the Date of 

Receivership.  Finally, Debtors have not claimed or provided a sufficient factual basis for 

concluding that WMI was, or was rendered, inadequately capitalized at any date prior to the Date 

of Receivership.  Further, the contemporaneous internal (i.e., company) and external (i.e., market 

place) financial data that I have reviewed to-date cast doubt on the presumption of WMI’s 

insolvency for the 90 days preceding WMI’s bankruptcy.   

(a) There is significant data to suggest that WMI was able to pay its debts as they 
became due prior to the Date of Receivership.  For example, based on the current record, it 
appears that:   

(i) Neither WMI (as holding company) nor WMB failed to make any 
scheduled interest or principal payment on third-party debt.  

(ii) WMI continued to meet its operating expenses.  For example, trade debt 
and payroll continued to be paid through the Date of Receivership. 

(iii)  WMI issued a press release on September 15, 2008 stating that the S&P 

                                                 
8 OTS Fact Sheet, p. 2. 
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downgrade was attributable to “worsening market conditions and not to any material change in 
the evaluation of Washington Mutual’s financial condition.”9  

(iv) By mid-September 2008, the rates10 on credit default swaps for WMI 
investment grade debt had fallen from much higher levels in July and August 2008.  Thus, the 
market’s perception appeared to be that of decreasing default risk.    

(v) As late as September 16, 2008, WMI was anticipating the open market 
repurchase of $1.4 billion of senior notes and a tender offer to repurchase $1.2 billion of covered 
bonds.11 

(b) There is significant data to suggest that the value of WMI’s assets, at fair saleable 
value, exceeded the amount of its liabilities, prior to the Date of Receivership.  In fact, based on 
preliminary analysis, the net asset value of WMI appeared to be stabilizing, if not improving, as 
of mid-September 2008.  For example:   

(i) Some Wall Street equity analysts expressed a favorable opinion about the 
prospect for Washington Mutual’s stock.  On September 12, 2008, Goldman Sachs’s equity 
research department upgraded its recommendation on Washington Mutual’s common stock from 
“sell” to “neutral”.12  On September 19, 2008, Fox-Pitt Kelton published an equity research 
report stating the Washington Mutual was “significantly undervalued relative to what a likely 
acquirer might pay,” even after assuming additional losses of $5.00 per share.13 

(ii) As of September 19, 2008, the market capitalization of WMI (on a 
consolidated basis) was over $7 billion.14  

(c) There is significant data to suggest that WMI was adequately capitalized prior to 

                                                 
9 “WaMu Responds to Standard & Poors Actions; Notes Bank Remains Investment Grade at All 

Agencies,” Business Wire, September 15, 2008. 

10 Credit default swaps (CDS) are a form of insurance against the risk of default.  The higher the 
perceived risk of default, the higher the rate paid on the CDS. 

11 Washington Mutual internal Treasury department presentation:  Quarterly Financial Close & 
Governance Meeting, 3Q08, September 16, 2008. 

12 “Goldman Sachs Upgrades Washington Mutual (WM) to Neutral,” StreetInsider.com, 
September 12, 2008, found at: 
http://www.streetinsider.com/Upgrades/Goldman+Sachs+Upgrades+Washington+Mutual
+(WM)+to+Neutral/3984275.html 

13 Fox-Pitt Kelton Cochran Caronia Waller, “Treasury plan raises attractiveness of potential 
sale,” Howard Shapiro, September 19, 2008. 

14 Market capitalization = share price of $4.25 (close on September 19, 2008) x 1.699 billion 
shares.  Source:  CapitalIQ. 
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the Date of Receivership.   

(i) The OTS found that “WMB met the well-capitalized standards through the 
receivership date.”  Consistent with this finding by the U.S. Government, WMI’s 
contemporaneous internal forecasts anticipated capital levels “strongly in excess of all regulatory 
‘well-capitalized’ minimums” even without further capital injections.15     

(ii) In WMI’s internal presentations (as of September 2, 2008) and its public 
release of 3Q08 earning guidance (on September 11, 200816), the company estimated 3Q08 
excess liquidity of $50 billion17 and an additional cash balance of $12B.  Even under its internal 
“stress case,” WMI was forecasting liquidity “significantly” in excess of its liquidity threshold.   

(iii)  WMI (on a consolidated basis), reported net GAAP losses for the first and 
second quarters of 2008.18  However, these reported losses were almost entirely due to non-cash 
charges to the company’s income statement.  For both quarters, the company generated positive 
operating cash flow totaling over $6.3 billion.  In both quarters, cash flow was further augmented 
by positive cash flows from investing activities which totaled approximately $4.4 billion through 
June 30, 2008.  At June 30, 2008, WMI reported $23.7 billion of tangible equity and $26.1 
billion of stockholders equity.19   

(iv) At least one Wall Street equity analyst believed that Washington Mutual 
had sufficient access to capital.  On September 11, 2008 HSBC issued an equity research report 
stating that “as long as [Washington Mutual] has regulatory support (and we believe WaMu has 
regulatory support. . .), it can continue to raise money needed through the deposit market. . .and 
FHLB advances.”20 

14. The seizure of WMB by the OTS was a one-time event that significantly 

transformed the structure of Washington Mutual as an integrated enterprise, and the relationship 

between WMI and WMB.  As a result WMI, as constituted prior to the date of receivership, was 

                                                 
15 Treasury department presentation entitled, Capital and Liquidity Update, provided to the 

Washington Mutual Asset/Liability Management Committee, dated September 2, 2008. 

16 Company released guidance after the close of trading on Thursday, September 11, 2008. 

17 Of the $50 billion in excess funding capacity, approximately $30 billion was excess borrowing 
capacity from the Federal Home Loan Bank system. 

18 As of September 25, 2008, Washington Mutual had not filed its form 10Q for the third quarter 
of 2008. 

19 As reported in Washington Mutual’s Form 10Q, for the three-months ending June 30, 2008. 

20 HSBC, “Washington Mutual:  Q3 Guidance Suggests at Least Some Staying Power,” by Van 
Hesser, 11 September 2008. 

 Page 8 of 10 



very different from WMI, as constituted post-receivership.  Because this was a transforming 

event that occurred on a single date, it does not provide economic evidence to support a 

presumption of insolvency prior to the event, i.e., for all, or part, of the 90-Day Look-Back 

period.  

15. Given the indicia of solvency prior to the Date of Receivership, it cannot be 

presumed that WMI was, in fact, insolvent during the 90-Day Look-Back period.  This question 

of solvency requires further investigation and analysis. 

16. My analysis is ongoing.  As a first step in forming a reliable opinion of the 

solvency of WMI and WMB, it will be necessary to identify the assets owned by WMI and 

WMB as of the petition date and during the 90-Day Look-Back period.  I will then need to 

identify and analyze the fair saleable value of the assets of both entities on a consolidated and 

stand-alone basis.  As part of this analysis, it will also be necessary to identify and quantify the 

realized and contingent liabilities of both entities, on both a consolidated and stand-alone basis.  

The solvency analysis will also require an analysis of both companies’ actual and forecasted 

sources of capital and liquidity.  At a minimum, these analyses will need to encompass a range of 

dates that are reflective of the transactions identified by both Debtors and JPMC in various 

pleadings in this matter.  In addition to continuing a review and analysis of the voluminous 

documents and information already provided by counsel, I anticipate that additional work steps 

may include, but not be limited to: 

(a) Review and analysis of certain workpapers prepared by Washington Mutual’s 
external auditors; 

(b) Review and analysis of various intercompany transactions as between multiple 
Washington Mutual entities; 

(c) Review and analysis of valuation and cashflow models and presentations prepared 
by TPG group in connection with the April 2008 transaction; 
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(d) Review and analysis of certain other third-party bids for the all or some of the 
assets of WMI and/or WMB during the relevant time periods; 

(e) Review and analysis of information provided to banking regulators;  

(f) Rating agency presentations and models, including correspondence between 
Washington Mutual and the rating agencies; and 

(g) Interviews, including depositions, of key heritage Washington Mutual personnel. 

17. I declare under penalty of perjury that the foregoing is true and correct.   

Executed in Boston, Massachusetts on July 24, 2009. 

 

       
                                                            _______________________________ 

          Thomas M. Blake 
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