





13.9 Costs, Fees and Expenses. Except as otherwise specifically provided herein, each
party hereto agrees to pay all costs, fees and expenses which it has incurred in connection with or
incidental to the matters contained in this Agreement, including without limitation any fecs and
disbursements to its accountants and counsel; provided, that the Assuming Bank shall pay all
fees, costs and expenses (other than attorneys' fees incurred by the Receiver) incurred in
connection with the transfer to it of any Assets or Liabilities Assumed hereunder or in
accordance herewith,

13.10 Waiver. Each of the Receiver, the Corporation and the Assuming Bank may
waive its respective rights, powers or privileges under this Agreement; provided, that such
waiver shall be in writing; and further provided, that no failure or delay on the part of the
Receiver, the Corporation or the Assuming Bank to exercise any right, power or privilege under
this Agreement shall operate as a waiver thereof, nor will any single or partial exercise of any
right, power or privilege under this Agreement preclude any other or further exercise thereof or
the excrcise of any other right, power or privilege by the Receiver, the Corporation, or the
Assuming Bank under this Agreement, nor will any such waiver operate or be construed as a
future waiver of such right, power or privilege under this Agreement.

13.11 Severability. If any provision of this Agreement is declared invalid or
unenforceable, then, to the extent possible, all of the remaining provisions of this Agreement
shall remain in full force and effect and shall be binding upon the parties hereto.

13.12 Term of Agreement. This Agrecment shall continue in full force and effect until
the sixth (6th) anniversary of Bank Closing; provided, that the provisions of Section 6.3 and 6.4
shall survive the expiration of the term of this Agreement. Provided, however, the receivership of
the Failed Bank may be terminated prior to the expiration of the term of this Agreement; in such
event, the guaranty of the Corporation, as provided in and in accordance with the provisions of
Section 12.7 shall be in effect for the remainder of the term. Expiration of the term of this
Agreement shall not affect any claim or liability of any party with respect to any (i) amount
which is owing at the time of such expiration, regardless of when such amount becomes payable,
and (ii) breach of this Agreement occurring prior to such expiration, regardless of when such
breach is discovered.

13.13 Survival of Covenauts, Etc. The covenants, representations, and warranties in
this Agreement shall survive the execution of this Agreement and the consummation of the

transactions contemplated hereunder.

[Signature Page Follows]
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IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be
executed by their duly authorized representatives as of the date first above written.

Attest:

[David M. Gearin

Attest:

/David M. Gearin

Attest:

/Michael Lipsitz

Execution Copy
Whole Bank P&A

FEDERAL DEPOSIT INSURANCE CORPORATION,
RECEIVER OF: WASHINGTON MUTUAL BANK,

HENDERSON, NEVADA

BY: /Mitchell L. Glassman

NAME: Mitchell L. Glassman
TITLE: Director

FEDERAL DEPOSIT INSURANCE CORPORATION

BY: /Mitchell L. Glassman

NAME: Mitchell L. Glassman
TITLE: Director

JPMORGAN CHASE BANK, NATIONAL
ASSOCIATION

BY: _/Brian A, Bessey

NAME: Brian A. Bessey
TITLE: Senior Vice President
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SCHEDULE 2.1 - Certain Liabilities Not Assumed

1. Preferred stock and litigation pending against the Failed Bank related to liabilities
retained by the receiver.

2. Subordinated debt,
3. Senior debt.

4. All employee benefit plans sponsored by the holding company of the Failed Bank except
the tax-qualified pension and 401(k) plans and employee medical plan.

5. All management, employment, change-in-control, severance, unfunded deferred
compensation and individual consulting agreements or plans (i) between the Failed Bank
and its employees or (ii) maintained by the Failed Bank on behalf of its employees.
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SCHEDULE 3.2 - Purchase Price of Assets

(a) cash and receivables from depository
institutions, including cash items in the
process of collection, plus
interest thereon:

(b)  securities (exclusive of the capital stock of
Acquired Subsidiaries), plus interest
thereon:

(c)  federal funds sold and repurchase
agreements, if any, including interest
thereon:

(d) Loans:
(¢)  Other Real Estate:

® credit card business, if any, including all
outstanding extensions of credit:

(g)  Safe Deposit Boxes and related business,
safekeeping business and trust business, if

any:
(h)  Records and other documents:
(i) capital stock of any Acquired Subsidiaries:

G) amounts owed to the Failed Bank by any
Acquired Subsidiary:

(k) assets securing Deposits of public money,
to the extent not otherwise purchased
hereunder:

M Overdrafts of customers:
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(m) rights, if any, with respect to Qualified Market Value
Financial Contracts.

(m)  rights of the Failed Bank to provide Book Value
mortgage servicing for others and to have
mortgage servicing provided to the Failed
Bank by others and related contracts.

(0)  Bank Premises: Book Value
(p)  Fumiture and Equipment: Book Value
(qQ)  Fixtures: Book Value
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SCHEDULE 3.5 - Certain Assets Not Purchased

m Any Financial Institution Bonds, Banker's Blanket Bonds, surety bonds (except Court
bonds required for retained litigation risk), Directors and Officers insurance, Professional
Liability insurance, or related premium refund, unearned premium derived from cancellation, or
any proceeds payable with respect to any of the foregoing. This shall exclude Commercial
General Liability, Intenational Liability, Commercial Automobile, Worker's Compensation,
Employer's Liability, Umbrella and Excess Liability, Property, Mortgage Impairment and
Mortgage Errors & Omissions, Lender-placed coverage, Private Mortgage Insurance, Boiler &
Machinery, Terrorism, Mail, Storage Tank Liability, Marine Liability, Vessel Hull and Vessel
Pollution (if marine assets are acquired), Aircraft Liability (if aircrafl assets are acquired)
insurance policies, proceeds and collateral related to, held or issued with respect to or in
connection with any Asset (including Bank staff) acquired by the Assuming Bank under this
Agreement, which such policies, proceeds and collateral are acquired Assets.

(2)  any interest, right, action, claim, or judgment against (i) any officer, director, employee,
accountant, attomey, or any other Person employed or retained by the Failed Bank or any
Subsidiary of the Failed Bank on or prior to Bank Closing arising out of any act or omission of
such Person in such capacity, (ii) any underwriter of financial institution bonds, banker's blanket
bonds or any other insurance policy of the Failed Barik, (iii) any shareholder or holding company
of the Failed Bank, or (iv) any other Person whose action or inaction may be related to any loss
(exclusive of any loss resulting from such Person's failure to pay on a Loan made by the Failed
Bank) incurred by the Failed Bank; provided, that for the purposes hereof, the acts, omissions or
other events giving rise to any such claim shall have occurred on or before Bank Closing,
regardless of when any such claim is discovered and regardless of whether any such claim is
made with respect to a financial institution bond, banker's blanket bond, or any other insurance

policy of the Failed Bank in force as of Bank Closing;

(3)  leased Bank Premises and leased Fumiture and Equipment and Fixtures and data
processing equipment (including hardware and software) located on leased or owned Bank
Premises, if any; provided, that the Assuming Bank does obtain an option under Section 4.6,
Section 4.7 or Section 4.8, as the case may be, with respect thereto; and

(4)  any criminal/restitution orders issued in favor of the Failed Bank;

37
Washington Mutual Bank

Execution Copy
Henderson, Nevada

Whole Bank P&A

A-203



A

C.

Execution Copy

EXHIBIT 3.2(c) - VALUATION OF CERTAIN
QUALIFIED FINANCIAL CONTRACTS

Scope

Interest Rate Contracts - All interest rate swaps, forward rate agreements, interest rate
futures, caps, collars and floors, whether purchased or written.

Option Contracts - All put and call option contracts, whether purchased or written, on
marketable securities, financial futures, foreign currencies, foreign exchange or foreign
exchange futures contracts.

Foreign Exchange Contracts - All contracts for future purchase or sale of foreign
currencies, foreign currency or cross Cutrency swap contracts, or foreign exchange futures

contracts.

Exclusions

All financial contracts used to hedge assets and liabilities that are acquired by the
Assuming Bank but are not subject to adjustment from Book Value.

Adjustment
The difference between the Book Value and market value as of Bank Closing.

Methodology

1 The price at which the Assuming Bank sells or disposes of Qualified Financial
Contracts will be deemed to be the fair market value of such contracts, if such sale
or disposition occurs at prevailing market rates within a predefined timetable as
agreed upon by the Assuming Bank and the Receiver.

2. In valuing all other Qualified Financial Contracts, the following principles will
apply:

@) All known cash flows under swaps or forward exchange contracts shall be
present valued to the swap zero coupon interest rate curve.

(i)  All valuations shall employ prices and interest rates based on the actual
frequency of rate reset or payment,

(iii)  Each tranche of amortizing contracts shall be separately valued. The total
value of such amortizing contract shall be the sum of the values of its

component tranches.

38
Washington Mutual Bank
Henderson, Nevada

Whole Bank P&A

A-204



Exccution Copy
Whole Bank P&A

(iv)

W)

For regularly traded contracts, valuations shall be at the midpoint of the
bid and ask prices quoted by customary sources (e.g., The Wall Street
Journal, Telerate, Reuters or other similar source) or regularly traded
exchanges.

For all other Qualified Financial Contracts where published market quotes
are unavailable, the adjusted price shall be the average of the bid and ask
price quotes from three (3) securities dealers acceptable to the Receiver
and Assuming Bank as of Bank Closing. If quotes from securities dealers
cannot be obtained, an appraiser acceptable to the Receiver and the
Assuming Bank will perform a valuation based on modeling, correlation
analysis, interpolation or other techniques, as appropriate.
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EXECUTION COPY

UNITED STATES BANKRUPTCY COURT

DISTRICT OF DELAWARE

:

Inre : Chapter 11
!

WASHINGTON MUTUAL, INC,, et a1’ :
: Cuase No, 08-12229 (MFW)
H

Debtors, ; (Jointly Administered)

H

STIPULATION BY AND BETWEEN DEBTORS AND,
JPMORGAN CHASE BANK, N.A. CONCERNING CERTAIN ACCOUNTS

Washington Mutual, Inc. (*WMI") and WMI Investment Corporation (“WMI Investment™
and together with WM, colleatively, the “Debtors"), as deblors and debtors in possession, and
JPMorgan Chase Bank, N.A. (“Chase" and togsther with the Debtors, collectively, the “Parties”),
hereby submit this Stipulation By And Between Debtors And JPMorgan Chnse Bank, N.A. (the
“Stipulation™), and In support thereof, respectfully stipulate as follows:

RECITALS

WHEREAS, on September 25, 2008, the Federal Deposit Insurance Corporation (the
“FDIC™), in its corporate capacity and es receiver of Washington Mutual Bank, Henderson, Nevada
("WMB") and Chase entered into that certain Purchase and Assumption Agresment, Whole Bank,
dated as of September 25, 2008 (the “Purchase Agrecment”), which Purchase Agreement is publicly
available at http://ww.fdle.gov/about/freedom/popularitmb;

WHEREAS, on September 26, 2008 (the *Commencement Date™), sach of the Debtors
commenced with the United States Bankruptcy Court for the District of Delaware (the “Bankruptey

: Ths Debtors in these chapter 11 cases along with the last four digits of oach Debtor's federa) tax
identifioation number are: {I) Washington Mutual, Inc. (3725); and (1i) WM Invesimont Corp. (5395).
The Debtors’ principal offices arc Jocated at 1301 Second Avenus, Soattlo, Washington 98101,
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Court™ a voluntary case (collectively, tho “Bankruptcy Cases”) pursuant to chapter 11 of title 11 of
the United States Code (the “Banlouptey Code”);

WHEREAS, as of the date hereof, the Debtors are authorized to continus 1o operate thels
businesses and manage thelr properties as debtors in posscssion pursuent to seotions 1107(a) and
1108 of the Bankruptcy Code;

WHEREAS, the books and records transferred to Chase in conncction with the Purchase
Agreement reflect the accounts (the “Accounts”) and balances (the "Funds”) specified on Exhibit A
hereto, at least one of which Chase asserts is subject to an Acoount Seourity Agrecment, dated as of
May 31, 2002 (the “Socurity Agreement”), with respect to gerlain intercompany obligations between
WMI and WMB;

WHEREAS, Chase and Washington Mutual Bank fsb (*WMBfsb” and togsther with Chase,
“JPM™) mgsert that they have nol located, other then with respeot 10 & limited number of Accounts,
any deposit account agreements establishing the Accounts, any ather agreements regarding the
maintenance of or withdrawals from the Accounts or eny signature cards or other specification of any
guthorized signatories with respect to the Accounts;

WHEREAS, JPM has been and still is engaged in the transition of the operations 1t acquired
on September 25, 2008 under the Purchase Agreement, including working with the FDIC, closing the
books of WMB as required under tﬁe Purchass Agreoment, and transitioning and integrating the
customers, cmployees and vendors of WMB and WMB{sb into JPM;

WHEREAS, in addition to the transition of WMB's and WMBSsb's operations, the Deblors
and JPM have been cooperating to provide information requested by the Debtors in connection with
the Bankruptcy Cases and to fucilitate the operations of the Debtors, WMB and WMBf5b, including

providing Information regarding creditors and the Accounts;
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WHEREAS, JPM asserts that it has not had the opportunity to fully evaluate the nature or
extent of the rights, if any, JPM may have (including as a result of the Purchase Agreement) with
respect 1o setofT, statutory bankers' liens, Interoompany agreements, or otherwise;

WHEREAS, the Debtors continue to eveluate the information provided by JPM on Exhibit A;

WHEREAS, the Debtors assest thet the Funds in the Accounts are the deposits of the Debtors
and the Debtors' non-bank subsidiaries and have requested that JPM release the Funds from the
Acoounts and transfer them to other accounts of the Debtors not held with Chage or with WMBIsb;

WHEREAS, Chase is e national banking essociation and, accordingly, the withdrawa! of
funds from an account at Chase is subject to cusiomary regulatory policies and procedures; and

WHEREAS, JPM is prepared to acoeds lo the Debtors' request, proyided that (2) the Debtors
comply with the requirements for the transfer specified In paragraph 2 below; and (b) any right, title,
priority or other inferest, if any, that JPM may have (including as & resuli of the Purchasc Agreement)
in connection with the Accounts and the Funds contained thereln §s presorved upon the terms and

conditions specificd in this Stipulation,

NOW, THEREFORE, IT IS HEREBY STIPULATED, CONSENTED AND AGREED
AS FOLLOWS:

1. JPM and the Debtors agree that, upon executlon, delivery and approval of the deposit
account documentation speoified in paragraph 2 and the approval of this Stipulation by the
Bankruptey Court, the Funds in the Accounts (sach as ident!fied on Exhiblt A) are agreed to bs
deposit accounts of the Debtors and the Deblors’ non-benk subsidiartes.

2. Within one (1) business day following entry of an order epproving this Stipulation,
JPM shall transfer the Funds from the Accounts ag the Debtors, in thelr sole and absolute diseretion,
may direct; provided, however, that the Debtors comply with the procedures required in connection

with such a (ransaction, including, but not limited to, delivering o JPM (a) certificd resolutions from
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the respeciive boards of directors of each entity listed as a depositor for the Accounts that (i)
designate and approve the signatories for such Accounts and {if) approve the transfer of the Funds,
any related transactions and the execution of all related documentation, including deposit account
agreements (1o the extent deposit account agreements for such Accounts have not been located) in the
form customary and standard for deposit accounts of WMB and WMB1sb (as of the date prior to the
Commencement Date) providing for customary setoff and bankers rights, which documentation is and
shall be deemed to be effective at all relevant times from and aftor the establishment of each of the
Accounts, (b) authorized, verified and execuled signature cards containing an IRS Form W-9
certification in the case of interest-bearing Accounts and instructions for cach of the Accounts, (c)
executed incumbency certificates for each authorized signatory, (d) the desired transaction
instructions (¢.g., specify the () Account 1o be debited; (3i) amount to be debited from cach Account;
(iii) name of institution recelving the Funds; and (iv) ABA, routing, and account sumbers of the
assuming institution), and (c) such other information or documentation as may be reasonably required
10 effectuate the withdrawals and transfers of the Funds from the Accounts; and provided, fugther,
that, notwithstanding the foregoing, without the express consent of JPM, the Debtors shull not request
the trensfer of the Funds in the Account subject to the Securlty Agreement. All Funds in the Acoount
subject o the Security Agresment shall be in compliance with section 345 of the Bankruptey Cods.
3. Prior to and after the transfer thereof, the Funds will remain subject to all claims,
rights and remedies, if any, that JPM may have including (a) those arising under or related to the
Purchase Agreement and the Secusity Agroement, (b) any available right of setoff, recoupment or
other remedy, including such rights under customary deposit account agreements now existing or
executed in connection with the withdrawal of the Funds from the Accounis under this Stipulation

end (o) any stetutory bunkers® lien with respect to the Funds or the Accounts, in oach ocase as if the
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Funds had not been transferred and had remained on deposit in the Accounts at JPM.

4, As adequate protection for any clairas that would have been entitled to be peid or to
priority by way of setoff, recoupment or lten rights, or pursuant to the Security Agreement, against
the Accounts held by Chuse or the Accounts held by WMBTsb, the Debtors hersby grant (subject to
Beankruptcy Court approval) to Chase or to WMBfsb, as applicable, a replacement lion in the
respective Funds from such Accounts transferred in the new accounts and in any successive accounts
into which such Funds may be transferred, with such replacement lien 1o have the seme {oree, effest,
valldity and priority as any setoff or lien rights would have had in such Funds and such Accounts had
such Funds and such Accounts continued to be maintained whers and as they were on the
Commencement Date. In the event such Funds aro utilized by the Debtors for other purposes and the
replacement lien approved by the Bankruptey Court is insufficient to pay any claim es to which
WMBfsb or Chase would have had a valid and enforceable right of setoff, recoupment or statutory
Jien.on the Punds in the Accounts held by Chase or WMBfsb, as applicable, on the Commencement
Date, Chass or WMB{sb shall be entitled to adequate protection thereof and to seck payment of an
edministrative olaim under section 503(b)(1) of the Bankruptcy Code in the amount of any such
shortfall.

5. Notwithstanding the foregoing provisions, the replacement liens provided to Chase
and WMBfsb shall not precludo the Debtors from using the Funds to pay administrative expenses or
make distributions under a chapter 11 plan and such replacement liens shall not oncumber any
amounts paid to third parties or distributed to creditors of the Debtors, whether pursuant 1o 2 chapter
11 plan or otherwise; providsd thet JPM may seek a determination al any lime regarding the rights,

clnims and remedies reserved under this Stipulation.

6. Nothing in this Stipulation shall be deomed to constitule a waiver of any claim, right
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or defense of the Debtors (or any of their non-bank subsidiaries), including, without limitation, as to
the nature, amount or priotity of any claim asserted by Chase or WMB#b or the emtitlement of Chase
or WMBIsb to any right of seloff, recovpmet, or statutory banker's lien in these casss, Furthermore,
nothing in this Stipulation shall be deemed to constitute a waiver of any claim, right or defense of
Chase or WMB{sb, Including, without limitalion, any objection Chase or WMB{sb may have to a use
of the Funds out of the ordinary course of the business of the Debtors and any objection 10 any
proposed plan of reorganization, including any use of the Funds therein or the confirmation thereof.

7. The Parties agree that, prior to the effectiveness of the Purchass Agreement, Chase had
no relationship with or access to the Funds in the Aceounts.

8. This Stipulation is without prejudice to the rights of (i) the Debtors to identify
additional accounts at Chase or WMB{sb, or demonstrate that the Accounts have more Funds than
specified on Exhibit A and (ii) JPM to contest the existence of additional accounts at Chase or

WMBTsb, or additional amounts in the Accounts.

9. Any provision of this Stipulation may be amended if, and only if, such amendment is
in writing and is signod by all the Parties hereto. Material amendmenty must be approved by the
Bankruptey Court,

10.  Whether or not this Stipulation is approved by the Bankruptcy Court, nothing
contained herein may be used as, or deemed to be, an admission of liability of any party with respect
to any matter.

11.  This Stipulation may be exscuted in one or mors counterparts, cau}; of which shall be
decmed an original, but all of which together shall constitute but one and the some document.

12.  The Parties horeto reprosent and warrant to each other that: (i) they are authorized to

exccule this Stipulation; (ii) cach has full power and authority to enter into and perform in accordance
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with the terms of this Stipulation (subject to Bankruptoy Court approval); and (iii) this Stipulation s

duly executed and delivered and constitutes a valid and binding sgresment in eccordance with its

terms (subject to Bankruptcy Court approval).

13.  This Stipulation shall become effective immediately upon entry of an order approving

the Stipulation by the Bankruptcy Court in form and substance accoptable to the Debtors and JPM.

Dated; Wilmington, Delaware
Qotober __, 2008

L RA C

~
Adam G. Landis (No. 3407)
919 Market Street, Suite 600
Wilmington, Delaware 19801

Telophone: (302) 467-4400
Facsimile: (302) 467-4450

-and-

SULLYVYAN & CROMWELL LLP
Hydee R. Feldstein, Esq.

1888 Century Park Eest, Suite 2100
Los Angsles, Californis 90067
Telophone: (310) 712-6600
Facsimile; (310) 712-8800

Robinson B. Lacy, Esq,

125 Broad Sweet

New York, New York 10004
Telephone: (212) 558-4000
Facsimile: (212) 558-3588

Counsel to JPMorgan Chass Bank, N.A
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RICHARDS, LAYTON & FINGER, P.A,

One Rodney Squar

902 North King Street
Wilmington, Delaware 19801
Telsphons: (302) 651-7700
Faosimile: (302) 651-7701

-and-

WEIL, GOTSHAL & MANGES LLP
Marcia L. Goldstein, Bsq.

Brian 8. Rosen, Esq.

Michael F. Walsh, Esq.

767 Fifth Avenue

Neow York, New York 10153
Telephono: (212) 310-8000

Facsimile: (212) 310-8007

Counsel for Debtors
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Exhibit A

Account Number Bnlance in Account s of September 30, 2008
XXxXXX 1206 $52,600,201.01
xxxxxx0844 $38,321,197.03
xxxxxx4234 $3,667,943,172.50
KuxXXxX2 184 $2,048,993.84
XXAXXX3S25 $1,88),775.10
x¥xxxx0667 $264,068,186.05
XXXXXX9626 $4,650.22
XXXXNX9663 $747,799.23
xxxxxx3359 $167,040.92
XXXXXX7731 $140,775.81
XXxXxxx7187 $25,493,030.18
xxxxxx3q 1] $1,625,209.498
XXXXXX6282 $74,623,240.91
xxxxxx3429 $3,097,999.14
AXXXxX3487 $41,812.64
XXxxxx3495 $93,996,770.14
XXxXxx6290 $62,490,542 45
Xxxxxx6307 $13,166,938.46
Axxxxx3445 $281.83
xxxxxx3461 $73,356.39
xxxxXx3479 $1,676.99
xxxxxx7719 $11,566,787.62
xXxxxx6323 $2,108,985.71
Xxxxxx3672 $105,000.00
Xxxxxx7873 $2,393,845.53
AXXXXX9697 $0.00
xxxxxx4704 $53,145,275.33
xxxxxx508] $2,900,309.33
XXXX%Xx5099 $0
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